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SOMETIMES AWIN IS A LOSS

Often times, contracts contain a clause providing that one contracting party agrees to pay
the other’s costs and attorney’s fees in a legal action to enforce or defend rights under the
contact. A Florida statute renders mutual, however, a unilateral contract clause for prevailing
party attorney’s fees. Over the years, there have been a number of cases concerning the issue of
who is a prevailing party for purposes of this statute. Florida’s Third and Fourth District Courts
of Appeal have held that the trial judge must designate one party as the prevailing party. The
Second District has adopted a more flexible approach, noting generally that a rule regarding an
award of fees in all cases may result in an unjust reward to a party whose conduct caused the
failure of the contract — especially in cases where the fees exceed the damages claims arising
from the contract.

Florida’s Fifth District Court of Appeal agreed with the Second District’s analysis in a
case decided in early 2002. In Merchants Bonding Company (Mutual) v. City of Melbourne, the
Fifth District recently reaffirmed its adherence to this approach in a bit of a different context.

In this case, Continental Acreage Development contracted with the City of Melbourne to
replace a sewer line. The contract contained a clause that awarded attorney’s fees to the
prevailing party in a suit involving the contract. Merchants Bonding Company furnished the
performance and payment bond for Continental on this project. The City contended Continental
breached the contract and sued it for damages; it also sued Merchants under the bond.
Continental filed a counterclaim for breach of warranty, negligent misrepresentation, and other
claims. The case was tried for six days. A final judgment was entered denying relief to all
parties — Continental was found to have breached its contract, and the City was found to have
committed economic waste. The trial court denied a damage award to any party. Merchants, as
surety, asserted it was entitled to an award of attorney’s fees as a prevailing party pursuant to the
contract between Continental and the City. The trial judge ultimately determined that Merchants
was not entitled to any fees.

The appellate court affirmed this ruling. It reasoned that if in fact Continental was the
prevailing party, then, as surety, Merchants also would be entitled to prevailing party attorney’s
fees under the contract between Continental and the City. However, Merchants’ claim to fees
rose and fell under that contract. Had Merchants prevailed on a defense that applied to it in its
capacity as surety, then its surety status would have disappeared along with any right to make a
fee claim under the principal contract. Merchants did not prevail on its own defenses and was
held not liable only because Continental was not liable. Because both principal parties fought to
a draw, neither of them won or lost, no party prevailed, and Merchants was not entitled to fees.

GUARANTOR OF COMMERCIAL LEASE ESCAPES LIABILITY

Commercial landlords usually require tenant leases to be guaranteed. In Amerishop
Mayfair L.P. v. Billante, the Third District Court of Appeal affirmed the trial court’s judgment
that a guarantor was not liable for the tenant’s breach of a commercial lease agreement.




Amerishop, the landlord, entered into a shopping center lease with Thomas Specialty
Restaurants as a tenant. Thomas Billante signed a rental guaranty as part of this transaction.
Under the terms of the guaranty, Billante guaranteed all terms of the lease, including payment by
the tenant of rent. The rental guaranty provided in part that the landlord and tenant may enter
into modifications to the lease without notice or consent by the guarantor, and the guarantor
would not be released from his obligations should that occur. It also provided that the
obligations of the guarantor will remain in effect as long as the tenant’s obligations under the
lease remained in effect. Further, the guaranty provided that it may only be amended or
modified in a writing executed by both the landlord and the guarantor.

Approximately six months after Thomas Specialty Restaurants entered into the lease and
the guaranty was signed by Billante, the tenant assigned the lease to La Fontaine Restaurant,
L.C., with the written consent of both the landlord and Billante. La Fontaine Restaurant
defaulted on the lease less than two years later. Several months after that, Billante sold his
interest in the restaurant. Subsequently, Amerishop entered into a lease termination agreement
with La Fontaine Restaurant. Billante was not a party to the lease termination agreement, and he
was not given notice that a lease termination agreement was to be signed by the landlord and La
Fontaine Restaurant.

Under the lease termination agreement, the lease was deemed to be terminated more than
three years after Billante entered into the rental guaranty. The lease termination agreement
provided that the landlord released the tenant from all obligations under the lease but did not
release any rights of the landlord to proceed against Billante under the rental guaranty he signed.

The landlord did not provide notice to Billante that La Fontaine Restaurant had failed to
pay rent. Amerishop did not seek payment of past due rent until over a year after La Fontaine
Restaurant had defaulted on the lease payments. At that time, Amerishop sued Billante to
enforce the terms of the rental guaranty and recover the rent delinquency in the amount of around
$336,000. The trial judge entered a judgment in favor of Billante. He reasoned that Billante’s
obligation under the rental guaranty was discharged by the lease termination agreement.
Amerishop appealed.

The Third District Court of Appeal affirmed this judgment. Amerishop argued that even
though the common law rule is that a guarantor is released by the release of the principal debtor,
there was specific language in the lease termination agreement that avoided the application of
that rule and kept Billante responsible. The appellate court disagreed. After noting and agreeing
with the general rule to which Amerishop had referred, it focused on the express language of the
rental guaranty. In particular, the court noted that in that contract, Billante agreed to be liable for
all damages arising from the tenant’s breach of the lease only for so long as the tenant was
obligated under the lease. Thus, if the tenant had defaulted within the term of the rental
guaranty, then Billante would have been liable to the landlord; however, once the lease
termination agreement discharged La Fontaine Restaurant’s obligations, Billante’s obligations to
the landlord also terminated. The language in the lease termination agreement that provided it
did not release or impair any rights the landlord had against Billante simply was not enforceable,
according to the court of appeal: Billante was not a party to that agreement and did not consent



to it, and the rental guaranty agreement to which Billante was a party did not attempt to hold him
liable for damages even if the tenant was released.

THE UNITED STATES SUPREME COURT UPHOLDS THE APPLICATION OF
TRADITIONAL VICARIOUS LIABILITY PRINCIPLES IN A HOUSING
DISCRIMINATION CASE

An interracial couple, the Holleys, tried to buy a house in a city in California. The house
had been listed for sale by a real estate corporation. The couple claimed that a salesman for the
company prevented them from purchasing the house for racially discriminatory reasons.

The Holleys sued the salesman and the real estate company in federal court. They
claimed both were liable for a violation of the federal Fair Housing Act, which prohibits racial
discrimination in connection with the sale or rental of a dwelling. The Holleys subsequently
filed a separate suit against David Meyer, who was the real estate company’s president, sole
shareholder, and its licensed “officer/broker.” In this suit, the Holleys claimed that Meyer was
vicariously liable in one of these capacities for the salesman’s unlawful, discriminatory actions.

The trial court consolidated the two cases. It dismissed the claims against Meyer in his
capacity as an officer of the corporation because those were claims of vicarious liability only,
and the Fair Housing Act did not impose personal vicarious liability on a corporate officer. The
trial court also dismissed the claims against Meyer personally in his other capacities for similar
reasons.

The Ninth Circuit Court of Appeals reversed these determinations. It believed that the
vicarious liability criteria for the Fair Housing Act were different from vicarious liability
principles of general tort law. According to the Ninth Circuit, the Act specified liability for
persons who either direct or control, or have the right to direct or control, the conduct of another
even if they were not involved at all in the discriminatory actions and even in the absence of a
traditional principal/agent or employer/employee relationship. The court reasoned here that as
sole owner of the real estate corporation, Meyer had the authority to control the acts of the
salesperson. As an officer, Meyer directed or controlled the conduct of the salesman (or had the
right to do so), even if he did not participate in or authorize the discrimination. For similar
reasons, Meyer could be held vicariously liable as the corporation’s licensed broker. Meyer
appealed.

In Meyer v. Holley, the U.S. Supreme Court determined that the Fair Housing Act does
not impose personal liability without fault on an officer or owner of a corporation for the
unlawful activities of the corporation’s employee or agent. An action claiming housing
discrimination is in essence, a tort action. Under traditional vicarious liability principles
applicable in tort actions, principals or employers are vicariously liable for acts of their agents or
employees in the scope of their authority or employment. With respect to a corporation, the
corporation, as an entity, and not its owner or officer, is the principal or employer.




The unanimous Court did not agree with the Ninth Circuit that the Fair Housing Act
extended these traditional vicarious liability rules. First, it found that Congress had said nothing
in the Act or its legislative history about extending the vicarious liability rules, and therefore
there was no evidence of any intent to use some sort of “strict” vicarious liability standard in Fair
Housing Act cases. Second, the agency primarily charged with implementing and administering
the Act, the Department of Housing and Urban Development, specified in its regulations that
ordering vicarious liability rules apply. Finally, the Holleys conceded in their argument before
the Court that traditional vicariously liability rules apply. Although the Act’s objective is viewed
as an overriding societal priority, that objective and characterization alone did not carry with it a
rule that would hold every corporate supervisor personally liable without fault for the unlawful
act of every corporate employee whom the supervisor has the right to supervise.

The Holleys argued that although traditional vicarious liability rules applied, those rules
themselves imposed liability on Meyer because, under those ordinary rules, Meyer did in fact
have the right to control the salesperson. The Supreme Court rejected this argument because of
its determination that “right to control” by itself, is insufficient under traditional agency
principles to establish a principal/agent relationship. The Court did not suggest whether other
aspects of the broker relationship, added to the “right to control,” would establish the necessary
relationship upon which liability could be imposed. In this regard, it only noted that the court of
appeals did not consider this issue, so it would not consider it. The Holleys also argued that in
some circumstances, a corporation’s liability may be imputed to its owner by piercing the
corporate veil. Again, though, because the court of appeals did not consider this point, the
Supreme Court would not consider it.

For all of these reasons, the Court vacated the Ninth Circuit’s judgment and remanded the
case. In doing so, it specially noted that the Ninth Circuit remained free to decide whether the
two particular issues — the totality of the circumstances of the relationship between Meyer and
the salesperson, and the piercing of the corporate veil — had been properly raised and if so, to
consider these issues in further proceedings.



